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Abstract. This research examines the reconstruction of Article 4 of the Corruption Crime Law regarding 

the return of state financial losses through a progressive legal approach. This research uses sociological 

normative legal research methods with statutory and conceptual approaches. The results show that the 

provision of Article 4 which states that the return of state financial losses does not eliminate punishment 

needs to be recon-structed to accommodate the principles of restorative justice and legal incentives for 

perpetrators who voluntarily return state losses. The reconstruction does not completely eliminate 

punishment, but provides different treatment based on the level of cooperation of the perpetrator. For 

corruption cases with relatively small state losses, a restorative justice approach is more appropriate 

considering that case handling costs are often greater than the value of losses. This research recommends 

reformulating Article 4 to provide op-portunities for administrative settlement within a certain timeframe 

before proceeding to criminal pro-ceedings. 
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1. INTRODUCTION  

The criminal justice system in its movement will always experience interaction, 

interconnectioni andi interdependencei withi itsi environmenti ini society,i economy,i 

politics,i educationi andi technology,i asi welli asi subsystemsi ofi thei criminali justicei 

systemi itselfi (subsystemi ofi criminali justicei system (N, 2020). The Criminal Justice 

System as a system is essentially an open system. The use of criminal law in the judicial 

process is essentially the enforcement of criminal law itself and as part of criminal 

politics, namely a rational policy for crime prevention with the ultimate goal of justice 

and human welfare (Ismail & Mantali, 2021). 

In social life, society is seen as a system and of course in its realization it always 

undergoes changes in the form of progress and decline, broad or limited, fast or slow (D, 

2013). In the face of these advances and setbacks, humans are often faced with various 

problems and problems, which can have implications for the criminal justice process, 

both caused by themselves and caused by the actions of others, but one thing is certain 

that the law is present to regulate the life of the nation and state to create a good society. 
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The Indonesian Constitution (the 1945 Constitution of the Republic of Indonesia) 

in Article 1 paragraph (3) explicitly states that "The State of Indonesia is a state of law." 

Law as a norm has a specific characteristic, which is to protect, regulate and provide 

balance in maintaining the public interest (G. T, 2023). The provisions that are 

emphasized and applied to a person who neglects or disturbs the balance of public 

interests are legal provisions that apply in the life of social groups in community life. In 

accordance with a goal to achieve order for the sake of justice, the rules of law will 

develop in line with the development of human society (A, 2013). As is known that, the 

function of law is to provide protection for human interests personally and together, so 

that human interests can be protected as expected, it is necessary to enforce the law related 

to legal issues that interfere with and involve human life in social life (F. M, 2011). 

Corruption cases are one form of crime that has received a lot of public attention, 

including the background of the perpetrators of corruption, the amount of losses suffered 

by the state, to the debate about what sanctions are appropriate and feasible for corruption 

suspects (R et al., 2021). In the consideration of the making of Lawi Numberi 31i ofi 

1999i concerningi thei Eradicationi ofi thei Crimei ofi Corruptioni thati thei crimei ofi 

corruptioni hasi beeni veryi detrimentali toi statei financesi ori thei statei economyi andi 

hampersi nationali development,i theni ini thei considerationi ofi Lawi Numberi 20i ofi 

2001i concerningi Amendmentsi toi Lawi Numberi 31i ofi 1999i concerningi thei 

Eradicationi ofi thei Crimei ofi Corruptioni ini considerationi thati thei crimei ofi 

corruptioni hasi beeni classifiedi asi ai crimei whosei eradicationi musti bei carriedi outi 

ini ani extraordinaryi manner,i Ini furtheri consideration,i ini orderi toi ensurei legali 

certainty,i avoidi diversityi ofi legali interpretationsi andi providei protectioni fori thei 

sociali andi economici rightsi ofi thei community,i asi welli asi fairi treatmenti ini 

eradicatingi criminali actsi ofi corruption,i noi onei distinguishesi betweeni peoplei ori 

corporationsi thati commiti criminali acts of corruption, whether the losses are small or 

large. Specifically,i Articlei 4i ofi thei Anti-Corruptioni Eradicationi Lawi statesi thati thei 

returni ofi statei financiali lossesi ori thei statei economyi doesi noti eliminatei thei 

criminalizationi ofi thei perpetratorsi ofi criminali actsi asi referredi toi ini Articlei 2i and 

Article 3. 

Stepsi ini handlingi ori resolvingi criminali casesi withi restorativei justicei 

methodsi offeri severali differenti pointsi ofi viewi andi approachesi ini understandingi 

andi handlingi ai criminali case.i Ini thei viewi ofi restorativei justice,i thei meaningi ofi 

criminali offensei is basically the same as the view of criminal law in general, which is 

related to the relationships that exist in society (Siswosoebroto, 2009). In this regard, what 

was initiated by Satjipto Rahadjo about progressive law, is realized in a way of law that 

is not status quo, out of conventional habits in order to protect human interests and 

humanity, care for social life, and pro-people and justice. Progressive law is reflected in 

legal actors who have been reputable (Aulia, 2018). 
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This study revisits Article 4 from the perspective of progressive law initiated by 

Satjipto Rahardjo, which prioritizes substantive justice compared to rigid legal 

positivism. This study criticizes how the formulation and judicial interpretation of Article 

4 has weakened the deterrent effect and accountability in handling corruption cases. This 

study identifies the need for normative reconstruction so that legal provisions are in line 

with moral and ethical imperatives in efforts to eradicate corruption. Previous legal 

interpretations often considered the recovery of state losses as an absolute mitigating 

factor, ultimately leading to a reduced sentence or even acquittal. However, this is 

contrary to the basic objectives of criminal law and the eradication of corruption, which 

include retribution, prevention and rehabilitation. Therefore, reconstruction of this article 

is urgent to reflect the evolving values of justice and integrity. 

The main problem in this research is how should Article 4 of the Corruption 

Eradication Law be reconstructed in the perspective of progressive law to ensure justice 

and legal certainty in returning state financial losses? 

2. METHODS  

Stepsi ini handlingi ori resolvingi criminali casesi withi restorativei justicei 

methodsi offeri severali differenti pointsi ofi viewi andi approachesi ini understandingi 

andi handlingi ai criminali case.i Ini thei viewi ofi restorativei justice,i thei meaningi ofi 

criminali offensei is basically the same as the view of criminal law in general, which is 

related to the relationships that exist in society (Siswosoebroto, 2009). In this regard, what 

was initiated by Satjipto Rahadjo about progressive law, is realized in a way of law that 

is not status quo, out of conventional habits in order to protect human interests and 

humanity, care for social life, and pro-people and justice. Progressive law is reflected in 

legal actors who have been reputable (Aulia, 2018). 

3. RESULT AND DISCUSSION 

Current Legal Arrangements in the Return of State Financial Losses in Corruption 

Crimes 

This study was conducted online by distributing a digital questionnaire to students 

from various universities in Indonesia. This method enabled the research to reach a 

broader range of respondents without geographical limitations. The questionnaire was 

distributed through digital platforms such as Google Forms, WhatsApp, and Telegram 

over a specific period. 

Articlei 4i ofi Lawi Numberi 31i Yeari 1999i jo.i Lawi Numberi 20i ofi 2001i 

concerning the Eradication of Corruption Crimes stipulates that the return of state 

financial losses does not eliminate the punishment for the perpetrators of corruption 

crimes. This provision emphasizes the repressive nature of anti-corruption law 

enforcement. However, in the perspective of progressive law, this article needs to be 

reconstructed so that it does not only focus on retaliation, but is also able to guarantee 

substantive justice and legal certainty for the perpetrators and the state, especially in the 

context of returning state losses. 
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a. Carry out the prosecution process in criminal cases;  

b. Execute the judge's decree and implement court decisions that have permanent 

legal force;  

c. Superviseitheiimplementationioficonditionalisentence,isupervisionientence,i 

andiconditionali releasei decision; 

d. Investigatei speciali criminali offensesi ini accordancei withi thei provisionsi 

ofi thei applicablei lawsi andi regulations;i and 

e. Completing certain case files, including conducting additional examinations 

before being submitted to the court, while still coordinating with investigators 

in its implementation. 

A final court decision, which orders a defendant to pay restitution for state 

financial losses caused by the actions of an irresponsible party, will lose its effectiveness 

if the prosecutor, as executor, does not exercise his authority to recover state losses. 

Therefore, prosecutors have the responsibility to ensure the implementation of such court 

decisions by taking the necessary legal steps to recover state financial losses in 

accordance with applicable regulations. 

In filing a civil lawsuit to recover state financial losses, the State Law Enforcement 

Prosecutor or the aggrieved institution must be able to prove several important aspects as 

the basis for their claims. Matters that must be proven in their capacity as prosecutors, 

among others: 

a. There is a real loss of state finances;  

b. State financial losses incurred are a direct consequence of or have a 

relationship with the actions committed by the suspect, defendant, or 

convicted person;  

c. There are assets owned by suspects, defendants, or convicts that can be utilized 

as a source to recover state financial losses. 

Article 4 of the Corruption Law is no longer relevant to the situation and is 

limitative. The element of state financial loss in the Corruption Crime Law is an element 

that must be fulfilled in the process of recovering state financial compensation. In 

handling corruption crimes, a large budget allocation is required. In fact, in some cases, 

the value of state financial or economic losses incurred is smaller than the costs incurred 

in the handling process, including in the punishment stage. As a result, although the state 

seeks to recover the losses incurred, the reality shows that the expenditure in handling 

corruption cases, especially those of small value, can be disproportionate to the amount 

of losses recovered.  
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Iti cannoti bei deniedi thati thei difficultiesi ini confiscatingi propertyi 

experiencedi byi Investigatorsi ofteni havei ani impacti oni thei actionsi ofi Investigatorsi 

whoi focusi oni confiscatingi lettersi ori writteni documentsi usedi toi determinei thei 

amounti of state financial losses incurred, which of course can only be used to prove the 

guilt of the perpetrator which aims to impose imprisonment, while the implementation of 

confiscation, auction, and payment of compensation as additional punishment is 

hampered.  

The inhibiting factors in efforts to recover state money damages due to corruption 

can be described as follows: 

a. Statutory factors.  

Juridically,i thei provisionsi ofi Articlei 17,i Articlei 18,i Articlei 32,i 

Articlei 33,i Articlei 34,i andi Articlei 38Ci ofi thei Corruptioni Eradicationi 

Lawi doi noti providei ai loopholei fori everyi perpetratori ofi corruptioni toi 

escapei criminali liabilityi ori avoidi confiscation,i seizure,i auction,i andi 

paymenti ofi compensation.i Ini relationi toi confiscation,i thei Criminali 

Procedurei Codei asi the parent of the implementation of criminal procedure 

law has provided a limitation that the assets that can be confiscated are only 

objects that are the proceeds of criminal acts of corruption or objects that are 

used during the commission of criminal acts of corruption or objects that are 

in third parties but must have a relationship or connection with criminal acts 

of corruption. Considering that the criminal act of corruption is included in 

extraordinary crimes with perpetrators who have a high educational 

background, the subject of handling corruption cases to the Criminal 

Procedure Code can provide opportunities for each perpetrator to make efforts 

that have the potential to make Investigators unable to confiscate the property 

of the perpetrator. As is known, the implementation of confiscation of the 

perpetrator's property will determine the success of confiscation efforts, 

auctions, and payment of compensation as a return of state financial 

compensation. 

b. Law enforcement factors 

The low success of Investigators in confiscating property owned by 

perpetrators of corruption cannot be separated from the point of view that 

restitution of state losses is a subsidiary punishment, while the primary 

punishment is imprisonment. Although the Law on the Eradication of 

Corruption Criminal Acts provides options related to the prosecution of 

corruption cases consisting of criminal charges and restitution of state losses 

through additional punishment and civil suits, considering the impact caused 

by corruption crimes on state finances, it is appropriate if law enforcement 

officials prioritize efforts to recover state losses compared to imprisonment. 

c. Community factors 

Problems that often arise in society that can affect the recovery of state 

financial compensation due to corruption are: Low awareness of the public to 
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report to law enforcement officials if they are aware of the occurrence of 

corruption crimes; Low capacity for the public to become witnesses in the trial 

process based on fear and fear that the testimony given at the trial will have 

an impact on the public's personal interests, because most of the perpetrators 

of corruption crimes are people with high positions, positions, and knowledge. 

Legal Reconstruction of the Return of State Financial Losses in Corruption Crime 

in the Perspective of Progressive Law 

This study was conducted online by distributing a digital questionnaire to students 

from various universities in Indonesia. This method enabled the research to reach a 

broader range of respondents without geographical limitations. The questionnaire was 

distributed through digital platforms such as Google Forms, WhatsApp, and Telegram 

over a specific period. 

The amount of state financial losses incurred is one of the factors considered in 

the prosecution process carried out by state institutions, including the Indonesian 

Attorney General's Office. When the value of state losses incurred is smaller than the 

budget that must be spent on the prosecution process, there is an imbalance in the 

effectiveness and efficiency of the use of state resources. Therefore, in these conditions, 

the restorative justice approach is one solution that can be applied. Restorative justice is 

an approach in the justice system that focuses more on recovery and reconciliation, rather 

than just punishment. The basic principles contained in this approach are in line with 

human rights, especially in terms of protecting human dignity and the basic rights of 

individuals. Restorative justice recognizes that every individual, including criminal 

offenders, still has intrinsic value that must be respected, even though they have 

committed illegal acts. In the context of corruption crimes with a small scale of state 

losses, this approach can be used to restore state losses without having to spend more than 

the value of the loss itself, so that law enforcement continues to run fairly and benefit the 

community. 

The restorative approach aims to provide justice for both perpetrators and victims, 

taking into account the level of loss experienced. This approach is relevant in corruption 

cases with relatively small state losses, as it allows recovery without having to sacrifice 

the efficiency of state resources in the law enforcement process. In addition, the 

application of restorative justice in corruption cases is also in line with the instructions of 

the Attorney General of the Republic of Indonesia, which emphasizes priorities and 

achievements in handling corruption cases. This instruction encourages that in handling 

certain cases, especially those involving small amounts of state losses, more effective 

settlements can be made through optimal recovery of state losses without having to spend 

a much larger budget for a long legal process. Thus, this approach not only fulfills aspects 

of justice, but also reflects effectiveness in law enforcement policy. 
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When calculated economically, the state in this case loses more when handling 

cases with relatively small state losses, where the cost of handling corruption cases 

incurred is not proportional to the value of state losses, so in this case, it must pay attention 

to cost and benerfits because the process of handling cases from the investigation stage 

to execution uses an operational budget that is greater than the amount of state losses 

caused by the perpetrators of corruption. The cost of handling corruption cases incurred 

is not proportional to the value of the state losses. 

The main goal of Law Number 20 Year 2001 is the recovery of state financial 

losses. Law enforcement officials are expected to identify corruption cases that are 

considered detrimental to state finances so that they can be resolved through out of court 

settlement, by calculating the ratio of the value of operational funds for handling cases to 

the value of state financial losses. Out of court settlement is a concept of restorative 

justice. The application of restorative justice needs to be accommodated to evaluate the 

weaknesses of thr retributive justice approach as it has exisred and applies. Seen from 

that point of view, the concept of restorative justice does not completely eliminate 

criminal sanctions, but rather prioritizes sanctions that emphasize efforts to restore the 

consequences of crime. 

In the context of corruption crimes, the focus of legal attention should be on how 

the state losses incurred by the perpetrators of corruption crimes can be returned 

prioritized by the law by paying attentioni toi thei amounti ofi statei lossesi causedi 

comparedi toi thei benefitsi thati willi bei receivedi byi thei state,i ini thisi casei thei costi 

ofi resolvingi corruptioni casesi fromi thei investigationi stagei toi executioni ratheri thani 

prioritizingi criminali proceedingsi soi that,i therei arei ati leasti 2i (two)i conceptsi ofi 

punishmenti fori perpetratorsi ofi corruptioni crimesi thati cani bei appliedi accordingi toi 

thei restorativei justicei approach,i namelyi first,i thei recoveryi ofi statei lossesi ini thei 

formi ofi returningi statei financiali losses,i second,i punishmenti ini thei formi ofi forcedi 

labori fori perpetratorsi ofi corruptioni whosei proceedsi arei confiscatedi toi thei state.i 

Lawi enforcementi against corruptioni crimesi withi smalli statei lossesi ini realizingi 

justicei carriedi outi byi thei Prosecutor'si Officei prioritizesi thei aspecti ofi restitutioni 

ratheri thani thei aspecti ofi punishmenti againsti thei perpetratorsi ofi corruptioni crimesi 

becausei ifi thei aspecti ofi punishmenti isi carriedi outi againsti thei perpetratorsi ofi 

corruptioni crimesi with small state losses, then indirectly law enforcement against 

corruption crimes with small losses can cause losses to the state because the costs incurred 

are greater than the cases handled.  

Based on the explanation above, restorative justice is very suitable to be used in 

law enforcement against perpetrators of corruption crimes with small state losses, because 

the purpose of restorative justice is to repair the losses caused by the perpetrator to the 

victim (the State) by compensating the losses suffered by the victim (the State). 

Reimbursement in the context of law enforcementi againsti corruptioni crimesi withi 

smalli statei lossesi isi toi returni thei statei losses,i throughi thei mechanismi ofi 
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membersi ori leadersi ofi relatedi agenciesi wherei thei statei lossesi occurred.i 

Settlementi ofi statei lossesi needsi toi bei donei immediatelyi toi restorei losti ori 

reducedi statei assetsi andi increasei thei disciplinei andi responsibilityi ofi civili servantsi 

/i statei andi regionali officialsi ini general,i andi financiali managersi ini particular.  

In practice, this provision often creates a dilemma between legal certainty and 

substantive justice . A progressive legal perspective that emphasizes law as a tool to create 

justice and humanity demands that this article be reconstructed. The reconstruction in 

question does not remove the punishment altogether, but accommodates the principle of 

restorative justice as well as legal incentives for perpetrators who return full or significant 

state losses voluntarily. With this approach, the state gets direct benefits in the form of 

recovery of state financial losses, while the perpetrators are still prosecuted, but given 

different treatment based on their level of cooperation. This reconstruction also responds 

to inequalities in legal practice, where perpetrators who return state losses still receive 

maximum charges without appreciation of their good faith. Progressive law encourages a 

system that is more responsive and adaptive to reality, so the reconstruction of Article 4 

must contain norms that allow for fair legal rewards, such as a reduction in criminal 

threats, without negating the deterrent aspect. Thus, the reconstruction of Article 4 in the 

perspective of progressive law will create a balance between substantive justice and legal 

certainty in the process of recovering state financial losses.  

Regarding state financial losses, as a reference for the construction of 

recommendations, there is currently a Memorandumi ofi Understandingi betweeni thei 

Ministryi ofi Homei Affairsi (Number:i 100.4.7/437/SJ),i thei Indonesiani Attorneyi 

General'si Officei (Number: 1 Year 2023) and the Indonesian National Police (Number: 

NK1/I/2023) concerningi thei Coordinationi ofi Governmenti Internali Supervisoryi 

Apparatusi andi Lawi Enforcementi Apparatusi ini Handlingi Reportsi ori Complaintsi 

oni thei Implementationi ofi Regionali Government,i thati ini Articlei 5i paragraphi (1) 

states "the parties agree that the results of an examination or investigation that indicate 

state financial losses whose value is smaller than the cost of handling the case are given 

the opportunity to resolve administratively no later than 60 days" [23]. 

This certainly opens up space that relatively small corruption crimes can be 

resolved by returning state financial losses and can be accompanied by interest fines, so 

that the settlement is not criminal in order to save the budget spent at the stage of 

punishment, this is a form of legal progressivity that develops according to the needs of 

the state and society [24]. Referring to the Memorandum of Understanding betweeni thei 

Ministryi ofi Homei Affairs,i thei Indonesiani Attorneyi General'si Officei andi thei 

Indonesiani Nationali Policei regardingi thei Coordinationi ofi Governmenti Internali 

Supervisoryi Apparatusi andii Lawii Enforcementi Officialsi ini Handlingi Reportsi ori 

Complaintsi oni thei Implementationi ofi Regionali Government,i iti cani basicallyi bei 

ai referencei ini revisingi byi reformulatingi Lawi Numberi 31i ofi 1999i ini conjunctioni 

withi Lawi Numberi 20i ofi 2001i concerningi thei Eradicationi ofi thei Crimei ofi 
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Corruptioni ini Articlei 4i whichi providesi alternativei liabilityi fori relativelyi smalli 

actsi ofi corruption,i theni thei constructioni ofi Articlei 4i ofi thei Anti-Corruptioni Law 

will be as follows:  

a. For examination results that indicate state financial losses that are smaller 

than the cost of handling the case, an opportunity is given to settle 

administratively no later than 60 (sixty) days.  

b. If within 60 (sixty) days the indication of state financial loss as referred to 

in paragraph (1) cannot be resolved, the indication of state financial loss 

may be continued criminally. 

In theory, legal products will depend on the legal politics at work in a country, so 

in legal politics the indicators for legal products are the process of making them, providing 

their functions, and opportunities to interpret them. In principle, the law can be at the 

forefront of tipikor cases with relatively small / light state losses. One step that can be 

taken is to provide a clear legal basis to prioritize the application of restorative justice that 

allows the perpetrator to return the funds to the state. This approach is considered more 

effective than processing the perpetrator through criminal channels, which in the context 

of the principle of expediency, often requires case handling costs that are far greater than 

the value of the state financial losses incurred, thus, this mechanism not only ensures 

optimal recovery of state finances, but also avoids budget waste in the criminal justice 

system. 

4. CONCLUSION  

Thei Corruptioni Eradicationi Lawi (Anti-Corruptioni Law)i wasi draftedi withi 

thei maini objectivei ofi recoveringi lossesi sufferedi byi thei statei duei toi corruption.i 

Thei formi ofi restitutioni ofi statei financiali lossesi wheni observedi fromi thei changesi 

ini thei articlesi oni corruptioni crimesi relatedi toi statei financiali lossesi betweeni thei 

Anti-Corruptioni Law and Law Number 1 of 2023 concerning the Criminal Code there 

are significant differences, especially in terms of imprisonment and fines. Efforts to 

recover state financial losses for the occurrence of corruption crimes juridically can be 

started from the investigation stage, the prosecution stage and the execution stage or the 

implementation of court decisions. The weaknesses in the return of state financial losses 

in the current corruption case are that Article 4 of the Corruption Crime Law is no longer 

relevant to the situation and is limitative in nature, making it less flexible in its 

application. In addition, another weakness lies in the process of confiscating assets in 

corruption cases, which often faces legal and technical obstacles in its implementation. 
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